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While it will take years to 
ascertain the societal and 
economic impact of aging 
baby boomers (individuals 
born between 1946 
and 1964), one fact has 
crystalized: Americans 
are working beyond 
retirement age more than 
ever before. As of February 
2019, more than 20 percent 
of Americans aged 65 or 
older were working or 
looking for work. This level 
represented a 57-year high. 
This baby-boomer 
trend carries significant 
implications in the 
healthcare sector, where 30.9 
percent of active physicians 
are 60 or older. Research 
shows that between ages 
40 and 75 years, a person’s 
cognitive ability declines 
by more than 20 percent. 
Given the potential impact 
on patient safety, identifying 
age-related cognitive 
deterioration in physicians 
has become a point of 
emphasis across the country. 
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12.7%
of tested 
clinicians 
had cognitive 
difficulties 
severe enough 
to prohibit full 
recredentialing.

Screening and Reviews
To address age-related concerns, several healthcare 
institutions, including Intermountain Healthcare, Stanford 
Healthcare, Scripps Health, and Penn Medicine, attempted 
to implement age-based cognitive screening processes. 
However, questions regarding the effectiveness and legality of 
physician age-based testing remain mostly unresolved. 
Of the 74 physicians screened through Stanford’s program, 
follow-up reviews were warranted in only six instances. 
Stanford ultimately concluded that there was no convincing 
evidence for using a cognitive screen in older physicians to 
ascertain their ability to practice medicine safely. Conversely, 
emerging data may suggest a more distinct correlation 
between advanced age and increased risk.  
A report recently published in the Journal of the American 
Medical Association analyzed data generated from Yale New 
Haven Hospital’s “Late Career Practitioner Policy.” This 
policy requires any individual aged 70 and older who applies 
for or seeks to renew staff privileges at the hospital to submit 
to neuropsychological examinations. The study found that 
12.7 percent of the tested clinicians had cognitive difficulties 
severe enough to prohibit full recredentialing.  
Additionally, several studies have demonstrated an 
association between increased age and adverse outcomes. 
One such study found that mortality rates of surgeons 
performing coronary artery bypass grafts increased with 
increasing years of practice. A separate study found that 
older surgeons performing carotid endarterectomy had 
higher mortality rates than younger surgeons. While further 
research is needed, this data suggests there may be value in 
age-based screening.
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Legalities of Age-based Testing
Employer healthcare institutions must 
be mindful of the Age Discrimination 
in Employment Act (ADEA) when 
implementing age-based testing. The 
ADEA restricts an employer’s ability to 
make age-related employment decisions 
unless the employer can establish that age 
is a “bona fide occupational qualification” 
(BFOQ). To establish a BFOQ, an employer 
must demonstrate that the classification is 
reasonably necessary to the normal operation 
of the business, and that the employer is 
compelled to rely on age as a proxy for safety-
related job qualifications.
Age will be deemed a valid proxy only if it 
can be shown that either: 
1. the employer had reasonable cause to 

believe all or nearly all employees above 
a certain age lack the qualifications 
required for the position; or 

2. it is impossible or highly impractical 
to deal with older employees on an 
individualized basis. 

No court has yet made a definitive  
ruling that age is a BFOQ for physicians  
or other clinicians. 
The legal uncertainty surrounding age-
related physician testing could dissipate 
soon, however. On February 11, 2020, 
the Equal Employment Opportunity 
Commission (EEOC) filed suit against 
Yale New Haven Hospital for allegedly 
discriminating against older physicians 
through the implementation of the hospital’s 
previously discussed “Late Career Practitioner 
Policy.” The EEOC’s lawsuit claims Yale’s 
policy targets individuals based solely on 
their age and without any suspicion that 
their neuropsychological abilities may 

have declined. The EEOC contends that 
by subjecting only these older hospital 
applicants and employees to the policy,  
the hospital violates the ADEA. 
This case may provide much-needed 
guidance to institutions with physician 
employees. However, it will have no legal 
effect on organizations that use privately 
employed physicians, since the ADEA 
prohibition on age discrimination only 
applies to “employers.” In other words, before 
issuing admitting privileges or  
making credentialing decisions, hospitals 
may require privately-employed physicians  
to undergo physical and cognitive 
examinations. Likewise, the ADEA does 
not apply to insuring decisions of medical 
professional liability (MPL) insurers since 
many MPL carriers already use age-based 
screening procedures. 

Though compliance with anti-discrimination 
laws is important, failing to identify 
physician competency issues presents  
another set of legal and risk concerns.  
In many jurisdictions, a plaintiff can bring 
suit for negligent credentialing. Liability  
rests on the administration’s knowledge of  

Key Considerations is published twice annually  
by ProAssurance’s Risk Resource Department 

Phone: 844-223-9648 
Email: RiskAdvisor@ProAssurance.com

This newsletter is not intended to provide legal 
advice, and no attempt is made to suggest 
more or less appropriate medical conduct.

Policyholders may find Risk Resource 
articles and information archived on our 
website: ProAssurance.com/Newsletters.

Copyright © 2020 by ProAssurance Corporation. 
M5136

Endnotes
1   Data from the Census Bureau and 

Bureau of Labor Statistics analyzed by 
investment and financial planning firm 
United Income https://unitedincome.
com/library/older-americans-in-the-
workforce/

2   “2017 State of Physician Workplace 
Data Report,” Association of American 
Medical Colleges.

3   Dellinger Ep, Pellegrini CA, 
Gallagher TH. The Aging Physician 
and the Medical Profession: A 
Review. [published October 1, 
2017]. JAMA Surg. doi: 10.1001/
jamasurg.2017.2342.

4   Cooney L, Balcezak T. Cognitive 
testing of older clinicians prior to 
recredentialing [published January 
14, 2020]. JAMA. doi:10.1001/
jama.2019.18665.

5   Hartz AJ, Kuhn EM, Pulido J. 
“Prestige of training programs and 
experience of bypass surgeons as factors 
in adjusted patient mortality rates.” 
Med Care. 1999;37(1):93-103.

6   O’Neill L, Lanska DJ, Hartz A. 
“Surgeon characteristics associated 
with mortality and morbidity 
following carotid endarterectomy.” 
Neurology. 2000;55(6):773-781.

7   https://www.eeoc.gov/eeoc/newsroom/
release/2-11-20a.cfm

8   Under the ADEA, the term “employer” 
is defined as “a person engaged in an 
industry affecting commerce who has 
twenty or more employees for each 
working day in each of twenty or 
more calendar weeks in the current or 
preceding calendar year. 29 U.S.C § 
623 (2016), et seq.

a physician’s dyscompetence. Knowledge of 
dyscompetence can be established through 
direct observation of a physician; it can also 
be imputed if, in the exercise of ordinary 
care, the hospital knew or should have 
known of a physician’s dyscompetence. 

Looking Forward
The resulting landscape seeks balance 
between two compelling arguments. On  
the one hand is the argument that doctors, 
like commercial airline pilots, should be 
subjected to age-based testing in the name 
of safety and liability minimization. On  
the flip side is the belief that such testing  
is discriminatory if not predicated on 
observable factors, irrespective of a 
physician’s age. While awaiting clarification 
from the courts, a “middle-ground” is 
perhaps the most appropriate, and legal, 
means of addressing age-based screening.
Institutions interested in “getting out  
in front” of this issue would do well to 
explore age-neutral physician screening 
procedures. Developing systems to  
evaluate unsolicited patient complaints  
for signs of neurocognitive disorders is  
one possible solution. Phrases such as 
“seemed forgetful,” “seemed confused,”  
and “acted inappropriately” could trigger 
competency testing of the subject physician. 
Implementing anonymous reporting 
protocols is another potential oversight 
mechanism to consider.  
Age-based physician testing is a complex 
issue that warrants further discussion and 
research. As the debate around this topic 
matures and case law develops, physicians 
and their employers should prepare for the 
possibility of meaningful changes in the 
evaluation process of senior physicians.

Phrases such as  
“seemed forgetful,” 

“seemed confused,” and 
“acted inappropriately” 

could trigger competency 
testing of the  

subject physician.
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